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V I R G I N I A: 
 

IN THE CIRCUIT COURT OF THE COUNTY OF ARLINGTON 
 
COMMONWEALTH OF VIRGINIA  : 

: 
v.      :   CR19-1103   

:    
ERIC DEWAYNE KELLEY, JR.       :             

    Defendant    :  

NOTICE AND MOTION TO NUNC PRO TUNC CORRECT THE FINAL 

ORDER  
 

PLEASE TAKE NOTICE that on July 31, 2020 at 9:30 a.m. or as soon 

as counsel may be heard, the Commonwealth, by her attorney, will move this 

Honorable Court to correct the final order nunc pro tunc filed in the above-styled 

case pursuant to Va. Code § 8.01-428(B) and other legal authorities.  In support 

of the motion, the Commonwealth states the following:  

1. This case was before the Court for a hearing on June 26, 2020, on the 

Commonwealth’s motion pursuant to Va. Code §19.2-265.3 for entry of a 

nolle prosequi for a misdemeanor charge of  Possession of Marijuana under 

Va. Code §18.2-250.1. This Court ordered written motions and briefing by 

the parties on January 7, 2020 on this charge, CR19-1103, after having 

granted the Commonwealth’s motion to nolle prosequi a felony charge of 

Possession of a Schedule I/II Controlled Substance under Va. Code §18.2-

250, CR19-1102.  

2. On July 10, 2020, the Court entered a final order (hereinafter “Order”) 

granting the Commonwealth’s entry of a nolle prosequi and incorporating a 

memorandum opinion (hereinafter “Memorandum Opinion”) issued the same 
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day. 

3. That Order and Memorandum Opinion were not received by either of the 

parties until July 15, 2020 – a five day delay.  

4. In reviewing the Order, Memorandum Opinion, the transcripts of the January 

7th (Attached as “Exhibit 1”) and June 26th hearings, and the written 

submissions of both parties, it became apparent that there are several factual 

errors regarding the Commonwealth’s factual representations and arguments.    

5. This motion is proper pursuant to Va. Code §8.01-428(B) and the Court’s, 

“inherent power, independent of the statute, upon any competent evidence, to 

make the record ‘speak the truth.’” Davis v. Mullins, 251 Va. 141, 149, 466 

S.E.2d 90, 94 (1996). Indeed, the full scope of the power of the court to act 

nunc pro tunc is,“ to correct mistakes of the clerk or other court officials, or 

to settle defects or omissions in the record so as to make the record show what 

actually took place.” Council v. Commonwealth, 198 Va. 288. 292, 94 S.E.2d 

245, 248 (1956). 

6. As officers of the court, the Commonwealth believes it is our obligation to 

help “make the record speak the truth” with references to the record of the 

correct facts. The Commonwealth requests correction of the Order and its 

incorporated Memorandum Opinion with respect to the following items, 

based on a review of the written submissions and the January 7th, 2020 and  

June 26th, 2020 transcripts:  
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FACTUAL ERRORS 

7. The incorporated Memorandum Opinion states on page nine:  

 

And,  

 

The transcripts of the June 26, 2020 hearing (Attached as “Exhibit 2”) reflect 

that the Commonwealth referred three times to the Department of Forensic 

Science (DFS) testing and the specific Certificate of Analysis in this case in 

direct response to an inquiry by the Court:  
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      6/26/20 Tr., p. 11 & 13 

The Commonwealth additionally noted the same in its original memorandum: 

 

Mem. Supp. Commw. Mot. Nolle Prossequi 18 

8. The incorporated Memorandum Opinion states on page nine: 
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This statement is inaccurate. The Commonwealth never made such a 

representation, and the term “field test” does not appear in the June 26th 

transcript. Rather, in briefing and during the June 26, 2020, hearing the 

Commonwealth argued neither the field test nor the Certificate of Analysis 

was sufficient evidence. Regarding the Certificate of Analysis, the 

Commonwealth’s Memorandum of Law argued, 

 

Mem. Supp. Commw. Mot. Nolle Prossequi 13 

And the Commonwealth stated, during the June 26, 2020, hearing, 
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CHARACTERIZATIONS OF THE COMMONWEALTH’S ARGUMENTS 

9. The incorporated Memorandum Opinion states on page three that the issue 

presented is: 

 

The Order, and incorporated Memorandum Opinion, should reflect that the 

Commonwealth’s argument was as follows: 

  

Mem. Supp. Commw. Mot. Nolle Prossequi 1 

10. The incorporated Memorandum Opinion states on page four: 
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The Commonwealth’s argument was primarily focused on the current state 

of the binding caselaw regarding nolle prosequi: 

 

Mem. Supp. Commw. Mot. Nolle Prossequi 2 

Additionally, the Commonwealth’s primary argument stated, 
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Additionally, to the extent that arguments were made regarding public policy, 

those arguments were guided by current caselaw such as Howell v. McAuliffe, 

292 Va. 320 (2016), regarding the separation of powers between government 

branches, national guidance in the form of the American Bar Association 

Criminal Justice Standards for the Prosecution Function 3-4.4(a), and the 

high likelihood of an impending change of law (which was voted on within 

weeks of the Commonwealth’s submissions and enacted recently). Mem. 

Supp. Commw. Mot. Nolle Prossequi 7-9; 16-17. 

11. The incorporated Memorandum Opinion cites on page six the 

Commonwealth as stating:  

 

The Commonwealth's argument on this point, as part of a 19-page filing, was 

as follows: 



Office of the  
Commonwealth’s Attorney  

Courthouse  
1425 N. Courthouse Road 

Arlington, VA 22201 
(703) 228-4410 

 
Parisa Dehghani-Tafti 

Commonwealth’s Attorney 
 
 

 
 

 

9 

 

 

 

12. The Commonwealth submits that the above corrections are a proper exercise 

of the authority conferred on the Court by Va. Code §8.01-428(B) and Davis 

v. Mullins, and the Court should issue a final order nunc pro tunc 

incorporating an amended memorandum opinion to accurately reflect the 

factual record. 
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Respectfully submitted this 28th day of July, 2020. 

 
 
 
_________/s/______________________ 
Parisa Dehghani-Tafti, VSB #88401 
Commonwealth’s Attorney 
1425 N. Courthouse Road 
Suite 5200 
Arlington, VA 22201 
(703) 228-4410 
Fax: (703) 228-7116 
pdtafti@arlingtonva.us 
 

CERTIFICATE OF SERVICE 
  

I hereby certify that on the 28th  day of July, 2020, a copy of the foregoing 
Notice and Motion was delivered via email to counsel for the Defendant Bradley 
Haywood at bhaywood@vadefenders.org.  

 
 

    
       
 _______/s/________________ 

Parisa Dehghani-Tafti 
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